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Preface

This guidance is intended to provide information and advice to Fire and
Rescue Services in England, Wales, Scotland and Northern Ireland on the
implementation of Part 2 the Disability Discrimination Act (DDA) 1995 as it
applies to firefighters conditioned to the wholetime and retained duty systems.
It is not intended to provide Fire Service Managers with clear cut legal advice.
Instead it provides them with information and examples to enable them to
exercise good and effective judgement. Each section is preceded by a list of
bullet points and key messages for ease of navigation and reference.

In many cases Fire and Rescue Services will have policies on the areas
included in this guidance. The purpose of including them is so that Services
can review their policies in tandem with this guidance and the DRC's Statutory
Code of Practice on Employment and Occupation to ensure that they enable
the Service to fully meet its duties under the DDA. Also, although this
guidance is written about firefighters, many of the principles about effectively
meeting the DDA duties, can be applied to all staff.

This guide has been written by the Disability Rights Commission (DRC) and
the Chief Fire Officers' Association (CFOA) and other key partners.
Acknowledgement should also be made to those disabled firefighters whose
experiences and comments have been reflected in this document.

It is intended to be used alongside policy guidance produced by the Office of
the Deputy Prime Minister, for example, the Fire Service National Framework,
and the Medical and Occupational Evidence for Recruitment and Retention
within the Fire Service. The guidance outlines what the DDA requires Services
to do and gives lots of practical examples. It also uses examples of cases
already brought by the DRC. All the DRC's legal cases can be viewed on it's
website www.drc-gb.org.

NB. Any reference to 'Fire Service' in this document also includes Fire
and Rescue Services, Fire Authorities and any other body providing

Fire and Rescue Services

This document has been produced for the internal use of fire service
managers and advisers. We have, therefore, made the assumption that
English would be used. However, should any person require the document in
another language or audio, please contact the DRC.
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"Top Ten' Checklist on the DDA and Firefighters

The Fire Service:

1.

Must not directly discriminate against a disabled job applicant
or employee because of their disability. Direct discrimination
cannot be justified.

Must make reasonable adjustments for job applicants or
employees. Failure to make reasonable adjustments cannot
be justified.

Must not subject a disabled job applicant or employee to
disability-related discrimination.

Must not subject disabled employees to harassment or
victimisation because of their disability.

Must develop an inclusive culture in which disabled firefighters
are treated fairly.

Should never make decisions about a person's capability
based purely on medical evidence. Disabled firefighters must
be treated as individuals and reasonable adjustments must be
made.

Ensure that managers must work with occupational health and
medical advisers to reach decisions about making adjustments,
redeploying or dismissing a disabled employee.

Must ensure that ALL staff have an understanding of the basic
requirements of the DDA.

Must ensure that managers should make decisions WITH
disabled employees not ABOUT them.

10. Must adopt a 'can do' creative approach to managing

disability.




Section1 Changing Culture in the Fire and Rescue
Service

MAIN POINTS:

» The Fire Service is modernising rapidly and responding to the equality
agenda. Equality for disabled firefighters is a key part of that
response.Commitment to achieving cultural change must come from

Chief Fire Officers/Firemasters.

A well structured and well targeted training programme must be
implemented for ALL staff (operational and non-operational) as part of
the change process.




Background - The Equality Challenge

The Fire Service is committed to providing equal opportunities in the
workplace. It is also committed to increasing diversity in the workforce and to
providing services which meet the requirements of different groups of people
within the community. Chapter 5 of the National Framework Document
reaffirms the Office of the Deputy Prime Minister's (ODPM's) and the Fire
Service's commitment to equality and diversity.

The ODPM takes the view that the introduction of flexible work practices,
improving opportunities for people from underrepresented groups and
operating best practice in recruitment, promotions, disciplinary procedures,
sickness and ill health retirement procedures are key elements of a modern
Fire Service. In addition, Annex E of the National Framework enshrines the
core values of the modern Fire and Rescue Service, including valuing its
people.

Furthermore the Audit Commission via the Comprehensive Performance
Assessment (CPA) and in Wales the Wales Programme for Improvement
(WPI) process will be scrutinising the services' performance in this area.
Auditors will seek evidence of compliance with statutory codes on tackling
discrimination, progress against the non-statutory equality standard for local
government and of the delivery of results and improvements.

In addition, the implementation of the IPDS (Integrated Personal Development
System) and the notion of equalities as an essential competence/skill focuses
the Service's attention on the behavioural standards it expects with regard to
leadership, management and personal conduct.

Finally, legislation will come into force within a few years, introducing a new
duty to promote disability equality similar to the race equality duty introduced
through the Race Relations (Amendment) Act 2000.

The combined effect of these legal obligations and organisational changes will
present the Fire and Rescue Service with a significant challenge, and one that
it must succeed in meeting.



The Nature of the Challenge
The key cultural issues which need to be addressed are:

- Limited understanding of the statutory definition of disability
as defined in the DDA and who disabled people are.

- Limited understanding of the barriers disabled people face,
which, if removed, would allow increased participation in work
and other aspects of life.

- Perception that including disabled firefighters would lower
standards;

- Perception that including disabled firefighters could place a
burden on other team members;

- Lack of trust from disabled firefighters who believe that when
they develop or declare a disability or long term health
condition, they will be treated unfairly;

- Unwillingness from disabled firefighters to identify
themselves as such because of a fear of colleagues' reactions

There are over 10 million disabled adults in Great Britain, and most people
acquire a disability or health condition during their working lives. Thus it is vital
that the Service challenges these perceptions and creates a culture in which
disabled people can take a full and equal part. For further 'disability facts' see
Appendix 2.

How can we change culture effectively?

Changing the culture of an organisation is not something that happens
overnight. It can cover many issues and efforts can be diluted if not targeted
properly. Key elements of a change strategy include:

« Commitment at senior management level

* Action to improve understanding

* Requiring and rewarding behavioural changes

» Clear change management strategy, benchmarking process and effective
evaluation mechanisms



The nature of the change that should be aimed for is a move from a culture of
avoidance to one of engagement and shared problem solving. For further
reading on cultural issues in the Fire Service see Baigent D www.fitting-
in.com/baigent.pdf.

Training

Training is one of the key interventions that the Fire and Rescue Service can
utilise to achieve cultural change. However, before 'identifying training' for
firefighters, a Fire Service needs to define what the training needs are. There
could be three training needs:

a. The need to build the capability and skill set of managers to take
responsibility for engaging with and managing disabled firefighters and
meeting the Service's duties under the Disability Discrimination Act

b. The need to promote knowledge and understanding of relevant policies to
all firefighters by various means

c. The need to raise awareness of the barriers disabled applicants and
employees may face and how to tackle them.

Different types of training can meet these training needs. These types of
training are:

Disability Awareness Training

The aim of this training is to increase people's confidence in working with and
serving disabled people. It can include 'disability etiquette' for example, how
to help a blind/visually impaired person get around if they require it. It can also
explore some of the attitudinal barriers that disabled people face in society.

This sort of training doesn't usually focus much on legal requirements. It is an
introduction to some general issues.

Disability Equality Training

This training explores the barriers disabled people face and how to tackle
them. Again, it may not focus specifically on legal requirements. Many
disabled people (and disability equality trainers who are often disabled people
themselves) feel that the DDA does not go far enough in addressing the
issues that disabled people have to deal with. Therefore, the aim of this sort of
training is to look more at what can be done and what should be done rather
than looking at 'legal compliance'. It can be helpful, however, in focusing on a
best practice approach to disability.



DDA Training

This type of training will inform participants about the requirements of the DDA
and what their duties are as an employer, employee or service provider.

Workshop plans for cultural change

Fire Services will obviously be developing plans to train all their staff on the
requirements of the DDA and also to develop their general awareness of
disability equality issues. However, the DRC and CFOA suggest that this is
what a model session might look like.

1. Training Content
a. First Section - Background

Start with some basic facts about disabled people and their involvement in the
labour market. Specific disability organisations can provide more in-depth
data on certain types of impairment (see contacts list in Section 12). The
trainer could then do a number of things:

« Show the DRC's 'Talk' video, which challenges some common
perceptions about disability and disabled people. The trainer could
then ask people to discuss how the video made them feel and what
issues it raised.

« Ask a disabled firefighter to talk about their experiences. They may
be reluctant to do this, but it is a very powerful way of getting the
message across that having a disability does not automatically mean
that they can't do the job. It might be appropriate to ask someone
from another Service, so that firefighters don't feel pressured to talk
about difficulties they may have encountered in their current service.

» There are other materials available which Services can use to 'get
the basics' across. The Employers' Forum on Disability has produced
a number of very useful publications on this matter (see Section 12).

b. Second Section - Legal Position

Set out the basics of the DDA as it applies to firefighters. Concentrate on
examining types of discrimination and making reasonable adjustments.

c. Third Section - Practical Implications

Discuss some 'what if scenarios. There are many of these contained in this
guidance document and they are a good way of getting people to understand the
issues in practice. Encourage firefighters to talk about their worries and concerns
and try to address these, this will ensure that they take the issues on board.



d. Fourth Section - Service Delivery

This section could include looking at the Part 3 duties on service delivery. It is
worth bearing in mind that a far more proactive public sector duty to promote
disability equality is likely to be introduced by December 2006. For further
information on these issues, please see the DRC's website.

e. Fifth Section - Personal Responsibility

This section should include some action planning, either on an individual
basis as a means to work towards IPDS competencies, or as a collective
exercise to devise a list of things that the watch/crew or whole Fire and
Rescue Service should do.

2. Training Delivery

The above workshop session (whether it is done in an hour or over a half or
even a full day) could be delivered in a number of ways.

a. The Service HR/training team could deliver the package entirely in-house.
Those staff must have had disability awareness training and training on the
DDA as it applies to firefighters. The DRC's 'Talk' video (mentioned above) is
available from the DRC's Helpline (see Section 12).

b. The training could be done by HR/training personnel, in conjunction with an
'‘expert’ from outside (usually a person who trains on disability equality
issues). The DRC's Good Practice Training Directory contains a list of people
who can provide this kind of training (see Section 12). The Service will need to
ensure that any training procured from an outside provider is fit for purpose
(i.e. the person understands how the DDA applies to firefighters and can
ensure that their own training delivery method is equitable and accessible).

c. The training could be provided entirely by an outside provider. The issues to
bear in mind are outlined above. The DRC does not provide training itself but
there are many organisations that do.

For more information on training providers, see Section 12.
3. Attendance

Fire Services should opt for mandatory attendance. If attendance was linked
to the achievement of IPDS competencies on equality issues, then the
usefulness of the training to firefighters might be more obvious. Alternatively,
the Service could make attendance voluntary. There are risks associated with
this, in that the Fire Service is responsible for the conduct of its employees

10



and must do everything in its power to ensure that it does not discriminate
against disabled people. A phased mandatory training strategy is probably the
most appropriate.

After the initial training phase is over, training on DDA issues and disability
equality can be woven into more general diversity training and fairness at
work training.

11



Section 2 Explanation of the DDA as it applies to
firefighters

MAIN POINTS:

» Fire Services must understand and apply the DDA definition of
disability.

Fire Services must not directly discriminate against disabled job
applicants, disabled employees or disabled ex-employees. This
cannot be justified.

Fire Services must make reasonable adjustments for disabled job
applicants or employees. Failure to do so cannot be justified.

Fire Services must not practice disability-related discrimination
without justification.

Fire Services must not subject disabled employees to harassment or
victimisation.

12



The DDA - Brief Overview

The Disability Discrimination Act was passed as an Act of Parliament in 1995.
The first provisions of the Act came into force in 1996, and since then the Act
has been amended to reflect European legislation and the general need to
provide increased civil rights for disabled people. The DDA is divided into
eight parts. The most important of these are:

1. Part 1 - Definition of Disability
2.  Part 2 - Employment Provisions

3. Part 3 - Provision of Goods, Facilities and Services (including property
letting and buying)

4.  Part4 - Education - amended by the Special Educational Needs
and Disability Act.

5. Part 5 - Transport
The Definition of Disability

The DDA gives protection from discrimination to anyone who is a "disabled
person" as defined by the Act. A disabled person is someone who has a
physical or mental impairment which has an effect on his or her ability to carry
out normal day-to-day activities. That effect must be:

 substantial (that is, more than minor or trivial), and
» adverse, and

* long-term (that is, it has lasted or is likely to last for at least a year or
for the rest of the life of the person affected).

Physical or mental impairment includes sensory impairment. Hidden
impairments are also covered (for example, mental health problems, learning
disabilities, dyslexia, diabetes and epilepsy).

People who have had a disability in the past are protected from discrimination
even if they no longer have the disability. For example, a person who
experienced depression for two years but has since recovered could be
covered by the DDA if, at some point in the past, their condition fitted the
definition contained in the Act.

13



People who have progressive conditions like HIV, multiple sclerosis, some
types of cancer, motor neurone disease, Parkinson's disease and arthritis are
also covered by the Act, but only when they can demonstrate that their
condition meets the requirements set out in the DDA . A person with a
progressive condition is not covered by the DDA from the point of diagnosis,
but from the point at which it has some impact on their ability to carry out
normal day-to-day activities. However, the government intends to change the
law, so that some types of progressive condition, such as HIV and Multiple
Sclerosis, will be covered by the DDA from the point of diagnosis.

If a person uses medication, mobility aids or another type of equipment to
manage the effects of their disability, the effect that the person's condition has
without treatment or aids should be considered. For example, a person who
uses insulin to control diabetes is a disabled person because without this
medication their diabetes would have a substantial adverse effect. Similarly, a
person who uses a walking stick or wears a prosthetic limb would be
considered disabled if, without these items, their daily lives would be
substantially affected by their condition.

For more detailed information on the definition of disability, please refer to
Appendix B of the DRC's Statutory Code of Practice on Employment and
Occupation.

Explanation of types of discrimination:

The following explanations are taken from the DRC's Statutory Code of
Practice on Employment and Occupation. This section is designed to give Fire
Services the best guidance, in legal terms, of the basic provisions of the Act.
Further explanation can be obtained by referring to the Code of Practice itself.

e Direct discrimination

The law says that a Fire Service's treatment of a disabled person amounts to
direct discrimination if:

* it is on the ground of their disability

* the treatment is less favourable than the way in which a person not
having that particular disability is (or would be) treated, and

* the relevant circumstances, including the abilities, of the person
with whom the comparison is made are the same as, or not
materially different from, those of the disabled person.

14



It follows that direct discrimination depends on the Fire Service's treatment of
a disabled person being on the grounds of their disability. It also depends on a
comparison of that treatment with the way in which the Fire Service treats (or
would treat) another relevant person. If, on the ground of their disability, the
disabled person is treated less favourably than another relevant person is (or
would be) treated, the treatment amounts to direct discrimination. Direct
discrimination cannot be justified.

EXAMPLE:

A Fire Service is selecting candidates to appoint as firefighters. There are
a number of candidates who have similar levels of performance in the
point of entry selection tests. However, one of these candidates has
epilepsy and the Fire Service decides not to employ that person because

an assumption is made that it would be too much of a risk to employ
someone with epilepsy as a firefighter.

This is likely to amount to direct discrimination because the Fire Service
is making the decision not to recruit based (solely) upon the person's
disability, and is making assumptions about them that they would not
make about a non disabled person.

» failing to make reasonable adjustments

Under the DDA, the Fire Service as an employer has a duty to make
reasonable adjustments for job applicants and for disabled firefighters to
enable them to effectively execute their current role or progress through the
service.

Put simply, the DDA does not permit the Fire Service to justify a failure to
comply with the duty to make reasonable adjustments. Section 3 of this
document has further details about reasonable adjustments.

EXAMPLE:

A firefighter has dyslexia and asks the Fire and Rescue Service for
some training and support to enable them to complete reports and
other written information correctly. There is a wide range of software
that can help people with dyslexia. There is also training available to

help people to manage this type of disability. Help towards the costs
and arrangements for this training could be obtained through the local
job centre disability employment adviser and the Access to Work
scheme. This adjustment is likely to be seen as reasonable and the Fire
and Rescue Service would then have a duty to make it.

15



* Disability-related discrimination

Disability-related discrimination occurs when the reason for the discrimination
relates to the person's disability. Often, this can occur when a general policy
or practice used in a Fire Service ends up having a discriminatory effect upon
a disabled job applicant, employee or ex-employee.

In determining whether disability-related discrimination has occurred, the Fire
Service's treatment of the disabled person must be compared with that of a
person to whom the disability-related reason does not apply.

EXAMPLE:

A disabled firefighter is dismissed for taking regular periods of sick
leave that are disability-related. The Fire Service's policy, which has
been applied equally to all staff (whether disabled or not) is to dismiss
all employees who have taken this amount of sick leave. The disability-
related reason for the less favourable treatment of the disabled person
is the fact of having taken regular periods of sick leave. The correct

comparator is a person to whom that reason does not apply - that is,
someone who has not taken this amount of sick leave. Unless the Fire
Service can show that the treatment is justified, it will amount to
disability-related discrimination because the comparator would not
have been dismissed. However, the reason for the treatment is not the
disability itself (it is something related to it, namely the amount of sick
leave taken) so there is no direct discrimination.

e Harassment

The Act says that harassment occurs where, for a reason which relates to a
person's disability, another person engages in unwanted conduct which has
the purpose or effect of:

+ violating the disabled person's dignity, or

 creating an intimidating, hostile, degrading, humiliating or
offensive environment for him.

If the conduct in question had the intention of creating either of these effects,
then it amounts to harassment irrespective of its actual effect on the disabled
person. In the absence of such an intention, however, the conduct will only
amount to harassment if it could reasonably be considered as having either of
these effects. Regard must be had to all the circumstances in order to
determine whether this is the case. Those circumstances include, in particular,
the perception of the disabled person.

16



EXAMPLE:

A firefighter with HIV uses a colleague's mug. The colleague then
makes a point of being seen washing the mug with bleach, which is not

something they would do if anyone else used their mug. The firefighter
also makes offensive comments about having their mug used by
someone with HIV. This is likely to amount to harassment.

e Victimisation

Victimisation is a special form of discrimination. The concept of victimisation
should not be confused with the ordinary meaning of this term in everyday
language; it has a different and more specific meaning under the DDA. The
Act makes it unlawful for one person to treat another (‘the victim') less
favourably than they treat or would treat other people in the same
circumstances because the victim has in good faith:

» brought, or given evidence or information in connection with,
proceedings under the Act (whether or not proceedings are later
withdrawn), or

» done anything else under or by reference to the Act, or

+ alleged someone has contravened the Act (whether or not the
allegation is later dropped).

It would also be victimisation if the person believed or suspected that the
victim had done or intended to do any of these things. This provision in the Act
is the only time when a non-disabled person can claim under the DDA.

EXAMPLE:

A disabled firefighter takes their Fire Service to tribunal, claiming
disability discrimination because they believe they have been
discriminated against. The firefighter seeks the support of a colleague,
who knows about the case. The colleague attends the tribunal hearing

and gives evidence in good faith in support of the disabled firefighter's
case. After the tribunal hearing, the Fire Service brands the colleague 'a
troublemaker' and tries to undermine them because they gave
evidence against the Service at the tribunal hearing. This is likely to
amount to victimisation.

17



Section3 Reasonable Adjustments in Employment

MAIN POINTS:

Failure to make REASONABLE adjustments is unlawful.
A clear and sensible policy on how to make reasonable adjustments
must be developed and followed.

Health and Safety issues must NOT be used as an automatic barrier
to making reasonable adjustments.

All decisions about reasonable adjustments must be fully
documented and it is recommended that records are kept for
a minimum of 2 years and in compliance with the Data
Protection Act.

For ease of use - refer to Flow Chart within this section.

Diabetes Kit

Prescription ‘Glasses’ Helmet Insert Prescription Safety Glasses

18



What is a reasonable adjustment?

If an employer knows or should know that a job applicant, employee or ex-
employee has a disability, there may be a duty to make reasonable
adjustments for that person.

The duty to make reasonable adjustments arises where a provision, criterion
or practice applied by or on behalf of the Fire Service, or any physical feature
of premises occupied by the Fire Service, places a disabled person at a
substantial disadvantage compared with people who are not disabled.
Chapter 5 of the DRC's statutory Code of Practice on Employment and
Occupation gives further information about the duty to make reasonable
adjustments.

The Fire Service has to take such steps as is reasonable for it to have to take
in all the circumstances to remove or minimise the disadvantage - in other
words the Fire Service has to make a 'reasonable adjustment'. Where the
duty arises, a failure to make a reasonable adjustment cannot be justified and
is unlawful.
The Fire Service does not have to make an adjustment if:
* it can show that the adjustment was not a reasonable one to make, or
« it could not reasonably be expected to know that an adjustment

was needed, (see DRC Code of Practice paragraph 5.12). In this

case the Fire Service must not rely on the disabled person to

'‘come forward." It must ensure that it has effective checks in every

process to ensure that the opportunity to identify the need for

reasonable adjustments is provided.
Reasonable adjustments can be any of the following;
* making adjustments to premises;
« allocating some of the disabled person's duties to another person;

« transferring the person to fill an existing vacancy;

« allowing the disabled person to be absent during working or training hours
for rehabilitation, assessment or treatment;

« altering hours of working or training;

 assigning an employee to a different place of work or training;
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* giving, or arranging for, training or mentoring (whether for the disabled
person or any other person);

» conducting a proper assessment of what reasonable adjustments may
be required;

+ permitting flexible working;

« allowing a disabled employee to take a period of disability leave
 participating in supported employment schemes, such as Workstep

« employing a support worker to assist a disabled employee

» modifying disciplinary or grievance procedures

 adjusting redundancy selection criteria

» modifying performance-related pay arrangements.

 acquiring or modifying equipment

How does the Fire Service make reasonable adjustments?

The Fire Service is responsible for deciding what adjustments are reasonable
and should be made. It is not the responsibility of the disabled person to do
this. It is good practice for the Fire Service to involve the disabled person in
the process of identifying possible adjustments. Sometimes a disabled
person will make requests for adjustments and the Fire Service, as their
employer or potential employer, must respond appropriately to any such
requests. However, it is important for the Fire Service to be prepared to think
for itself about what adjustments it could make so that a disabled job applicant
or employee is not placed at a substantial disadvantage.

Remember that, especially at the onset of a disability or health condition
firefighters may not be aware that they have rights under the DDA, or know

about adjustments that could help them perform better or stay in work.

Below is a checklist of questions that the Fire Service can pose to help it
decide about making adjustments.

1. How effective is the adjustment in preventing the disadvantage?

It is unlikely to be reasonable for the Fire Service to make an adjustment that
wouldn't really solve the problem for the disabled firefighter. For example, a
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firefighter who uses a hearing aid requests that the communications
equipment in the appliance and portable equipment used on the fireground is
made compatible with their hearing aid. Even if this were technically possible,
the environment in which the firefighters are using this equipment is likely to
be noisy anyway. However, the Fire Service would have a duty to look at what
other adjustments it could make to enable the firefighter to use the equipment.

2. How practical is the adjustment?

The Fire Service must consider if an adjustment would be practical. For
example, a firefighter with insulin dependent diabetes requests that a
separate toilet cubicle be built to enable them to inject their insulin in private.
This is likely to be expensive and unreasonable if the cubicle is requested for
the firefighter's sole use. However, it may well be reasonable to provide the
firefighter with a safe and hygienic small storage fridge on station, and a
sharps disposal bin (neither items take up much space), and to train other
staff to give the firefighter some privacy when they need to inject their insulin.

3. What are the financial and resource costs of making the adjustment?

Many adjustments don't cost anything at all, as they require a change in policy
or a way of doing things. Some adjustments may incur a cost, for example a
firefighter with dyslexia may need support or additional software to enable
them to complete written reports. The Access to Work scheme (see Section
12) may provide an element of financial support to employers to make
adjustments.

4. How much disruption to the Fire Service's overall business will the
adjustment cause?

An adjustment which reduces the ability of the Fire Service to perform
effectively is unlikely to be reasonable. For example, a firefighter might
request that they only work daytime shifts between certain hours because of
the effects of their medication for depression. This might be impractical for the
Service, depending upon its size and resources. However, the Service would
have a duty to look at making some adjustments to the firefighters shift
patterns to help them manage their disability, rather than just assuming that it
can't be done.

5. What is the extent of the Fire Service's overall resources?
The question of what is reasonable in law takes into account considerations of
resources the Fire Service has at its disposal. For example, what might be

reasonable for a big metropolitan Fire Service to do will differ from a Fire
Service covering a rural area, because the latter may have less flexibility with
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resources and personnel (for example firefighters conditioned to the Retained
Duty System, where redeployment opportunities may be limited).

6. What help and advice is available to the Fire Service to help it make
the adjustment?

The law does not expect the Fire Service to know everything about disability.
There are support services that can be used. Obviously, Fire Service
personnel may be able to provide advice, but the Service can also call upon
disability and employment advisers based at the local job centre, or consult
specialist disability organisations and charities such as those listed in Section
12.

7. What is the nature of the employer's business and what is the size of
their undertaking?

The concept of reasonableness also takes into account the type of
organisation the Fire Service is operating. The issues that the Fire Service
must consider when making adjustments will be different to an employer who
does not operate in such a risk critical environment (such as an office based
employer). However, the Service should not seek to use this as an automatic
'get out clause' when considering adjustments.

8. What would the effect be on other employees of making the
adjustment?

The purpose of making reasonable adjustments is to help individual disabled
people to carry out their jobs. Some adjustments would impact on other staff.
This is one factor that should be considered when deciding whether it is
reasonable for a particular adjustment to be made. For example, a request to
change shift patterns because of a disability may place an unacceptable
burden on other firefighters (who may also have caring responsibilities for
example). However, the Service should always seek to look at what might be
possible. Some firefighters might view adjustments for one disabled firefighter
as 'special and unfair treatment.' It is the duty of the Fire Service to change
the culture of the organisation so that adjustments are viewed as a matter of
equal rights available to those who need them rather than 'special' or
'paternalistic’ treatment.
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9. How much cooperation has the firefighter given to make an
adjustment work in practice?

The Service may make many efforts to make adjustments, for example for a
firefighter to return to work after a long period of absence due to a disability.
However, if the firefighter does not attempt to cooperate with the Fire Service,
there will be limited measures that the Service could reasonably be expected
to undertake. The Service must consider why the person may not be
cooperating.

For example, they may not trust line managers to treat them fairly, they may
fear the attitudes of their colleagues, or there may be a dispute around
medical diagnosis that is getting in the way of examining what reasonable
adjustments could be made. The Fire Services must do everything in their
power to ensure that they are meeting their duties and that the firefighter feels
included and consulted in decisions about their job.

10. How much would it cost to recruit and train a replacement?

Lastly, when considering an adjustment, the Service should consider what the
cost of replacing the firefighter might be. There will be costs associated with ill
health retirement and further costs incurred in replacing the firefighter. The
adjustments needed may actually incur far less work and cost than simply
putting someone onto ill health retirement (for example, a firefighter who
develops epilepsy). It would also mean the Fire Service does not lose the
skills and experience of the disabled firefighter.

Health and Safety Considerations

Obviously, one of the key areas to consider when thinking about reasonable
adjustments is what impact an adjustment would have on the health and
safety of the firefighter, their colleagues and members of the public. Section
59 of the DDA allows for the provisions of the DDA to be overridden if another
statutory provision unequivocally requires an organisation to act in a particular
way - section 59 does not apply to the operation of discretionary powers or
functions. It provides that nothing done "in pursuance of" another enactment
or instrument will be unlawful under the DDA. This means that if health and
safety legislation requires the Fire Service to act in a particular way, such
action will not be unlawful under the DDA.

However, the Fire Service must not use unfounded arguments
about health and safety issues as an excuse not to make
adjustments.
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If the Fire Service treats a disabled person less favourably on grounds of, or
for a reason relating to their disability, or if it fails to make reasonable
adjustments for them, and this is because of a health and safety issue, it will
be necessary to show there was a genuine health and safety risk that could
not be overcome by reasonable adjustments. It will be necessary for the Fire
Service to be able to show that its decision about the health and safety issue
in question was not based on prejudice, assumptions or blanket bans and that
the reasons for the decision were material and substantial (i.e. relevant and of
substance). In other words, the Fire Service will need to:

» carefully consider what the potential health and safety issues are with
regard to making an adjustment (including consultation with HR,
medical advisers, operational managers and the firefighter)

* look at how these risks can be managed (again with the same group
of people)

» ifitis decided that there is an adjustment that could be made to
manage the risk, the Service must make it.

The Service may only refuse to make an adjustment if it can show that the
adjustment was not reasonable because even after making it, the health and
safety risk would still be unacceptably high.

Any decision about making adjustments must be fully documented.

EXAMPLE:

A good example of this issue is the implementation of the Physical
Agents (Noise) Directive (2003/10/EC) which from September 2004 will
require employers to monitor the hearing levels of people exposed to
noise levels 85 db(A)/140 Pa. Of course the Fire Service will be one of
the employers where this need to monitor will apply. However, there are
two key considerations to bear in mind if a hearing loss is identified,
and there are worries about the impact of this upon a firefighter's ability
to do their job safely.

1. Any tests devised to test the possible effect of the hearing impairment
on ability to do the job MUST be vocationally based, i.e. they must reflect
situations and noises that the firefighter would really have to deal with.

2. If a hearing loss was identified, the Fire and Rescue Service MUST look
at reasonable adjustments (for example, the purchase of hearing aids).

It is likely to be unlawful to take a firefighter off operational duty if a
hearing loss is identified, if the above two factors have not been given
due consideration.




Risk Assessment

The consideration of any proposed adjustments should be subject to an
appropriate risk assessment. The risk assessment must be based upon the
disabled firefighter themselves, and not made using general assumptions
about disabled people and working arrangements. The risk assessment must
also be carried out by a person or persons who are suitably trained, including
having an understanding of the duties under the employment provisions of the
DDA (Part 2), and an understanding of disability in general. The DDA does not
require the Fire Service to be liable for unacceptable levels of risk that a
disabled firefighter's disability may pose in certain situations. However, in
many cases discrimination takes place because a suitable and realistic
assessment of risk has not been made.

Joint research undertaken by the Disability Rights Commission and the Health
and Safety Executive found that risk assessments were inadequate for
reasons including:

« Assessment carried out by new and inexperienced member of staff
(Vaughan v Worthing & Sandilands NHS Trust)

» Reliance on generalised information and assumptions in place of an
individualised risk assessment (Sheen v BIZ Engineering Ltd)

 Ignoring mechanisms developed by disabled person for coping with
disability in the workplace (Roberts v ASD; Garret v Brotherwood
Automobility Ltd)

 Failure to seek occupational health advice (Reeves v Radey Kemble Ltd)

» Misunderstanding or misreading of medical evidence (Owen v John
Pimblett & Sons Ltd; Hipkiss v Joseph Ash & Son Ltd).

For further advice on disability and risk assessment please refer to the DRC's
Statutory Code of Practice on Employment and Occupation sections 6.8 to
6.13.
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EXAMPLE:

A firefighter declares that they have HIV. Their line manager says that
they should not be allowed to take part in extrication duties at road
traffic incidents because of the perceived risk of cross contamination to
casualties which might result in litigation against the Service.

Firstly, the line manager has not explored what the risks might be, and
has not explored whether any reasonable adjustments can be made to
minimise the risk. In addition, the line manag